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MEMORANDUM OF LAW
REGARDING JURY POOL

(State of Oregon v. Leroy Bussey,
Clackamas County Circuit Court, Case No. CR01-1503)



N = LY, T~ VS B

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF CLACKAMAS

STATE OF OREGON, ) No. 01-01503
)
Plaintiff, )
) MEMORANDUM OF LAW
VS. ) REGARDING JURY POOL
)
LEROY BUSSEY, )
)
Defendant.

The defendant has moved to stay his jury trial, now set for December 1, 2003. He
claims that the Clackamas County jury pool is not a fair cross section of the population.'
He challenged both the grand jury and the petit jury pool, although this memorandum
focuses on the study of the 2003 pool and the petit jury. The same analysis applies to the
composition of the grand jury.

The defendant asks that his trial be stayed until the County provides him with a
jury pool which fs drawn from a fair cross section. This memorandum is in support of that
motion. -

The facts
The facts show that the members of Clackamas County jury pool are significantly

more likely to be: aged 40 or older, married, and not have a sensory or physical disability.

I Ms. Cooke and I mis-communicated about one of the technical terms, and thus her
affidavit contains a misstatement of one of the technical terms. She reports that the “master jury
list” does not match the panels actually assembled. (Page 2, line 6.) In lieu of “master jury list”
the term is “eligible population of the county” (a population derived from census data). The
“master jury list” (as defined by ORS 10.215) is not at issue in this memorandum.
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They are more likely to be employed, and if so, they are more likely tobe in a
“management, professional or related” occupation. They are more likely to have a high
school (or higher) degree, and an associates (or higher) degree.

Their income is disproportionately over $25,000 a yeé:r, and over $40,000.

Richard Rankin will testify and will provide charts with the data. He relied on
work from Nancy Perrin. Cheryl (“Murphy”) McGrew will present a report about the
hands-on data collection process, and she will be available to testify.

Perrin is a statistician, Rankin is a demographer. Rankin’s resume is in evidence.
Perrin’s and McGrew’s are in the court file, as they were attached to letters to the court.

1. What does a criminal defendant have a right to have?

Answer: A jury that is a representative sample of the eligible population.

The source of this right is the federal Sixth Amendment (the “right to a ...public
trial, by an impartial jury of the State and district wherein the crime shall have been
committed....”). This federal right applies to the states.

Moreover, “the selection of a petit jury from a representative cross section of the
community is an essential component of the Sixth Amendment right to a jury trial.” The
fair-cross-section requirerﬁent is fundamental to the jury trial guarantee. Taylor v.
Louisiana, 419 US 522, 528-29, 95 S.Ct. 692, 42 L.Ed.2d 690 (1975).

In Duren v. Missouri, 439 US 357, 364, 99 S.Ct. 664, 58 L.Ed.2d 579 (1979), the

Court established a three-part test under the Sixth Amendment for discerning whether a
particular panel violates the fair cross-section requirement. The defendant must show:

(1) that the group alleged to be excluded is a "distinctive" group in the
community; :

(2) that the representation of this group in venires from which the juries are

selected is not fair and reasonable in relation to the number of such persons
in the community; and
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(3) that this under-representation is due to the systematic exclusion of the >

group in the jury selection process.

"Systematic" does not mean "intentional.” For example, in Louisiana before
Taylor women could serve on juries only if they filed a declaration stating they wished to
do so. As a consequence, there were not many women on juries. This violated the Sixth

Amendment. Mr. Taylor, a man, had standing to complain. In Duren women (but not

men) were automatically exempted from jury duty upon request. The discrimination
arose from the system, although it was not done with discriminatory intent.

The Sixth Amendment test is in contrast to that under the Fourteenth Amendment,
where intentional discrimination must be shown. Bussey’s challenge is under the Sixth
Amendment; he alleges systemic, but not intentional, discrimination.

Bussey also claims the same right under the Oregon constitutional guarantee of the
right to a trial by “an impartial jury in the county in which the offense shall have been
committed.” Artl, sec 11.

2. What is the “eligible population”?

The eligible population is the residents of the county, who are over 18, and who
are citizens. In addition, there is the factor of having certain prior felony or prior
misdemeanor convictions. (ORS 10.030.) |

Asa practical matter, determining the dimensions of this population involves a
sophisticated analysis of the census. On April 1, 2000, the census took a “snapshot” and
is releasing thé data as they process it. The census breaks the data down into “census
blocks” which are literal physical blocks in a neighborhood. The census reports N
information about small groups, but it does a good job of “masking” the actual identity of
the respondents. (In an extreme example, if a block contains one Black with ‘an incbme
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over $1,000,000, the census will suppress information so you cannot learn more.)

A demographer works with the census data to describe the “population of
interest”-- everybody eligible to be a juror in the county. The census measures “US
citizenship,” and “over 18" and “resident of county.” There is considerable expertise
involved in estimating the population that is all three. That is what has been done in this
case. and the process will be presented in the hearing.

Demographers call this a “cross-tabulation.”

We note here that for eligibility, we must inquire about selected prior convictions,
under ORS 10.030(3)(D) and the new Oregon Constitutional provision, Article I, section
45 which sets out the felon (past 15 years) and misdemeanor (involving violence or
dishonesty in past 5 years) disabilities for criminal trials and grand juries. )? This factor is

not measured by the census, so it is not factored in that this point by the demographer.

2 ORS 10.030 (3)(D) provides a prospective juror cannot sit if the prospective juror: “Has
had righ"‘ts and privileges withdrawn and not restored under ORS 137.281.” That statute
addresses the withdrawal of civil rights of a person in prison.

Atrticle I, se;:tion 45 (1) provides that:

In all grand juries and in all prosecutions for crimes tried to a jury, the jury shall
be composed of persons who have not been convicted: (a) Of a felony or served a
felony sentence within the 15 years immediately preceding the date the persons
are required to report for jury duty; or (b) Of a misdemeanor involving violence or
dishonesty or served a sentence for a misdemeanor involving violence or
dishonesty within the five years immediately preceding the date the persons are
required to report for jury duty.
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3; What characteristics do we measure in the “eligible population”? What’s a

“cognizable class”?

Another way to put this questions is: what is a “distinctive group” such that it matters

that members are excluded? See, e.g., Duren v. Missouri, 439 US 357, 364 (1979):

In order to establish a prima facie violation of the fair-cross-section

requirement, the defendant must show (1) that the group alleged to be

excluded is a "distinctive" group in the community; (2) that the

representation of this group in venires from which juries are selected is not

fair and reasonable in relation to the number of such persons in the

community; and (3) that this underrepresentation is due to systematic

exclusion of the group in the jury-selection process.

Unfortunately, case law is not much help in determining what is a “distinctive
group” (or “cognizable class™) in this context. Obviously, race and gender are two
classes. The Clackamas County study showed that the balance of men and women was
not disproportionate. From our data we have learned that in a fairly pure-white county
such a Clackamas (94% white; 1% Black/African-American, 2% Asian, 1% Native
American, 2% “other”), race and “Hispanicness” (4%) are too small to be a factor. (If,
for example, if nobody had identified him/herself as “Hispanic/Latino” in the
questiohnaire, that would have been noteworthy, but 2% did, so the statistician reported it
as not significant.)

Thus, race and gender--the topics of the case law we have found-- are not a factor.
To put it another way, we have been unable to find any case law to assist in determining
in a meaningful way the “distinctive groups” for this county.

What is a legal “cognizable” class for these purposes? Where do we look?

General Equal Protection cases tell us about race, gender, poverty, and so on, but in

contexts very different from the jury issue.
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The Oregon legislature has spoken on this topic, although not in a way that is
precisely on point. ORS 10.030, articulates the rights of jurors (not litigants). However,
there is ample case law holding that litigants may raise the rights of prospective jurors
(because the prospective jurors who are not called cannot articulate their own rights.).

E.g., Powers v. Ohio, 449 US 400, 111 SCt 1364 (1991).

As this is the only source of law we could find, and it is directly on the subject of
the composition of jury, this is the law that sets out the cognizable classes. It is not the
statute that directly gives the defendant his right to an accurate jury pool: it is the Sixth
Amendment (and Article I, section 11). The statute fleshes out the constitutional right.

ORS 10.030 provides:

“Except as otherwise specifically provided by statute, the opportunity for

jury service shall not be denied or limited on the basis of race, national

origin, gender, age, religious belief, income, occupation or any other

factor that discriminates against a cognizable group in this state.”[Emphasis

supplied.]

For the phrase “any other factor” we added three categories that the census

measures, (1) educational attainment, (2) marital status, (3) “Hispanic” (an issue in

State V Rogers, 334 Or 633 (2002).) These three questions are also asked on the federal
questionnaire given to all prospective jurors in District Courts (which was an exhibit in
the previous hearing.)

We added physical/vision/hearing impairment because ORS 10.030(4) includes
it.

(4) A person who is blind, hearing or speech impaired or physically

disabled shall not be ineligible to act as a juror or be excluded from a jury

list or jury service on the basis of blindness, hearing or speech impairment

or physical disability alone.

We note that the federal statute (28 USC sec 1862) refers to race, color, religion,
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sex, national origin, and economic status.
In sum, ORS 10.030 sets out what is a “cognizable class” for these purposes.

4. Compared to what? Answer: the sample of interest is the “assembled group.”

The defendant does not have a right to a fair cross section of the population in the
box after voir dire. The jury pool challenge here does not involve any voir dire issues.
The focus is on the representativeness of the pool of available jurors as compared to the

pool of eligible jurors in the county. Lockhart v. McCree, 476 US 162, 173 (1986).>

What is the “pool of available jurors” in Oregon? It is the people who show up for
jury service. No other argument makes any sense.’

In other words, under the Oregon system, the defendant has a right to a fair cross
section of the people who show up in the jury assembly room, available for voir dire. We
have deemed this the “assembled group.” It is not the people that show up on a particular

day, but the category of people.

3 Holding that “death qualification” does not violate the fair cross section
requirement, even though as a result distinctive groups are reduced.

4 The “master list” for example, is simply too remote to the actual people who are
“available.” For example, in 2002, Washington County’s master jury list contained
85,000 names. The county used the list from January-December. By September 2002,
the county had used 30,000 names. (Rainbolt testimony, State v. Spencer hearing, C00-
0928CR). Similarly, the list of people who are summoned for jury duty (the “term list”) is
closer, but still quite remote. For example, in 2002 in Washington County, the jury . .
coordinator testified there was little or no follow-up of prospective jurors who did niot
show up after a summons was mailed.. She sends out 250-350 summonses a week, and
100-140 people simply do not show up. State v Spencer, at 138-39.
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5. The Clackamas County study

If a sufficient number of members of the “assembled group” are surveyed, we can
compare that to the eligible population. We match cognizable categories. If the two
populations do not match, it shows that cognizable groups are being excluded by the jury-
summoning process.

How did we determine who was in a cognizable group? We used the same
methodology as the census does, as the census is the “gold standard” for a lot of research.
What do they do? Answer: they ask, and take the answer. (This is known as “self-
reporting”). For example, an “Hispanic” is a person who answers “yes” to the question,
“Are you Hispanic?” Period. And the same is true of “race.” The census goes through
the same process for other demographic categories.

As this court is aware, we have now completed a study of the prospective jurors in
this county. We drafied a questionnaire (which is in evidence from the last hearing.) We
consulted a statistician and learned we needed to ask 1000 prospective jurors to get a
meaningﬁll result. We began data collection August 7, and received the 1000th
questionhaire on October 16, 2003.

6. How different does it have to be?

There is no:articulated legal standard in Oregon law, and other case law involved
studies that are much different from the one just completed.

The match (between the “eligible population” and the “assembled group”)
obviously does not have to be perfect. What discrepancy is significant, énd what is
insignificant?

A look at Ninth Circuit law is in order.
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In the Rogers litigation, the state consistently cited United States v. Suttiswad, 696
F2d 645, 648 (9th Cir 1982), for the proposition that a disparity of 7.7% is not legally
significant. In that case, the issue was denial of funds for an expert. The defendant
claimed a 2.8% under- representation of Blacks, 7.7% for Hiépanics, and 4.7 for Asians.
Based on that showing, it was proper for the trial court to deny funds for more research.

In United States v. Esquivel. 88 F3d 722, 726, cert denied 519 US 985 (1996)

the federal defendant compared the number of Hispanics in the district in the “master jury
wheel” in 1993 (9.7%) with the census count of Hispanics in the district in 1990 (22.3%).
The study did not consider citizenship, a glaring flaw. On appeal the court took judicial
notice of census data that Hispanics citizens over 18 in the district were only 14.6%.
Thus the disparity was 4.9%, which was not legally significant.

Judge Boochever’s sparse concurring/dissenting opinion cited Suttiswad for the
proposition that 7.7% is not enough for a challenge, and cited an old US Supreme Court
case (Jones v. Georgia, 389 US 24, 25 (1967))°, to suggest 14.7% would be enough.

The federal cases are too factually distinct to be helpful. They only look at race,

and they are not based on anything like a study.
There are a few state cases that we have found, but none are helpful because they
are factually distinct. For example, in Commonwealth v. Arriaga, 438 Mass 556, 781
NE2d 1253 (2003) the court determined that the study done was not statistically
significant, because a very small sample (the prospective jurors on a particular day) was
studied.
5 Holding that the burden is on the state to explain disparity, and it could not rely on the
evidentiary presumption. It appears the petitioner presented a prima facie case.
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There are some out-of-Circuit cases that say that showing a 10% disparity does not

make a prima facie case. See e.g., United States v. Bulter. 611 F2d 1066 (5th Cir), rch

den, 615 F2d 685 (5th Cir) cert den 449 US 830 (1980). Butler cites only Swaim v.

Alabama, 380 US 202 (1965), a case involving an archaic systcm where jurors were

selected from “key men.” Swaim also approved of a system of peremptory challenges

overturned in Batson v. Kentucky, 476 US 79 (1986). Swaim is no longer good law after

Taylor.

There has to be a standard, but no case gives a precise number with any basis.

This court has to determine what the standard is. Rather than pull a number out of the air,

the court should look outside the decided cases, and consider the standards used by

demographers and statisticians. If scientists think the distinction is significant, than it is.

The legal standard should be the same as the universally accepted research standard.

Based on that standard, the defendant’s motion to stay should be granted.

Respectfully submitted,

Zﬂxx/m—

Laura Graser, OSB/79246

Of Attorneys for Leroy Bussey
P.O. Box 12441

Portland, Or, 97212

503-287- 7036

(Jenny Cooke, 79193, trial attorney)

C:\My Documents\MURDER\Bussey\Memo-legal-jurypool.wpd
Memorandum regarding jury pool
Laura Graser
P.O. Box 12441

Portland, Or, 97212
(503) 287-7036

Page 10



13

App-1

YO O

I U R RIAPALN
oy pardidy
HEUEN o PIEy Y

dn pue pio sieak gi
SEM E)ep SNSUID

dn pue pjo se3h 02
SEM BjEp SNSUI)

dn pue pio sieak g4
sem ejep snsuldj

eleq snsuad)
- gjeQ AdMING

-

%l %¥9 %9L - 131310 10 000'0OV$ 2WOodU|
Y%ll- %9¢ % 000'0p$ Uyl SS3| aWOdU|
" (z) awodu| pjoyasnoH
%8 %Z8 %06 " -191ea46 10 000'G2$ 2WOdU|
%8- %81 %01 - 000'6Z$ uey) Ss8j dWodU|
(1) awoou| pjoyasnoH
%8L- %S9 %LV suoiednd20 JayYjo |iy
%81 %S¢E %¢ES uonednas0 paje|al 1o (euoissajold ‘Juswabeuely
uonednadQ uelaI)
%G- %¢tE %8¢ 32J0J-10Ge| 8y} Ul Jou Jo pakojdwaun
%S %L9 %l pakodw3
snjeys JuswAodwy
%L1 %EE %vv 2916ap ajenpelb Jo s10)3yoeq 'ajeld0ssy
%lL1- %49 %985 2aJbap sjenpeib Jo s10)3ydeq '2)eido0sse ON
(2) wawuieny jeuonednp3
%L %48 %86 18ybiy 10 ewoydip 10049s YbiH
%4 1" %EL %< ewoydip jooyds ybiy oN
(1) uswuieny jeuonednp3
%6~ %LE %8¢ paluJew JoN
%6 %¢€9 %L pauiep
snieis |ejueN
%S %88 %€6 Aungesip |eaisfyd J0 A1osuas ON
%G~ %CL %L Aungesip jearsAyd jo Aosuag
funqesiq |ea1sAud 10 Aosuag
%EL %<C9 %SL 19p[0 10 OF
%EL- %8¢ %G¢C 6€ 01 81
aby
ejeq ejeQ =
3sjua1dxg Saoualajiq Juedyiubig Ajjednsnels

snsua) . _Aamng o

snNsua) pue >m,>._:w 1010 Ajunoo seweyae|d



W

o - S R e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

CERTIFICATE OF SERVICE

I certify that I served the within proposed Memorandum on opposing counsel

hand delivery in court, October 23, 2003.

Greg Horner

Deputy District Attorney
807 Main Street

Oregon City, Oregon 97045

I also will send a courtesy copy to:

Linda Zuckerman

State Court Administrator
Supreme Court Building
1163 State Street

Salem, Or, 97301

[ acnn CPW/

Laura Graser, OSB/79246
Attorneys for Lerqy Bussey
P.O. Box 12441

Portland, Or, 97212

This is a true copy
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